
 
3.1 Crown Land – Old Port Wakefield Road, 

Two Wells 

Department: Executive Office 

Report Author: Chief Executive Officer 

Date: 26 February 2018 Document Ref:  D18/7959  

 
 
OVERVIEW 

Council, at its 20 November 2017 Ordinary meeting, adopted the below resolution:- 

 

21.2 Moved Councillor Jones Seconded Councillor Stubing 2017/ 388 

“that Council instructs the Chief Executive Officer to obtain legal advice which 
deals with commercial and legal considerations associated with the unlocking 
of Crown Land in the Two Wells main street to facilitate retail development 
and bring a report back to Council.” 

CARRIED 

 

Following the adoption of the above resolution, contact was made with both Kelledy Jones 
Lawyers and Norman Waterhouse Lawyers whereby following the conclusion of a select 
tender process, Norman Waterhouse Lawyers were awarded the task of providing legal 
advice to Council on this matter. 

Provided for as Attachment 1 is a copy of:- 

• Memorandum – Executive Summary Advice dated 22 February 2018, and 
• Correspondence – Detailed overview dated 22 February 2018. 

Management has cordially invited Mr Peter Psaltis, Partner, to address Council at its Special 
Meeting to provide a presentation and to answer questions Council Members may have. 

As an aside, the Chief Executive Officer can advise that a delegation with the State Treasurer 
took place on Tuesday, 13 February 2018, where it was proposed that as a means of 
advancing the 2W2W Economic Corridor, Government support is pledged in expediting the 
unlocking of Crown Land process.  Further updates will be provided to the Chamber in 
relation to this matter 
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RECOMMENDATION 

“that Council, having considered Item 3.1– Crown Land – Old Port Wakefield Road, Two 
Wells, dated 26 February 2018, receives and notes the report.” 
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M E M O R A N D U M 
 
DATE: 22 February 2018 
 
TO: James Miller 
 
FROM: Peter Psaltis & Rebecca McAulay 
 
MATTER: Adelaide Plains Council - Two Wells Main Street development - 

Advice - 291701 
 
SUBJECT: Two Wells Main Street Development - Executive Summary to Advice 
 
 
Dear James 
 
Please find below the Executive Summary for our substantive letter of advice.  We suggest 
that this Executive Summary may be more useful to Elected Members for inclusion in your 
Council report than our substantive letter of advice that is technical and directed at Council 
Administration.  Regardless we will bring copies of this Executive Summary to the Special 
Council Meeting for the information of Elected Members. 
 
1. OVERVIEW 

The Council resolved at the Council Meeting on 21 November 2017 to obtain legal 
advice on the commercial and legal considerations to unlock the Crown land in the 
Two Wells main street to facilitate retail development (Project).  The Project will 
involve a number of administrative processes and approvals before any third party can 
acquire commercial interests in the land for redevelopment.  These processes could 
take 2-3 years. 

2. LAND 

The Council received queries regarding parcels of land for private commercial 
development.  The parcels are generally those situated to the north-west of the Two 
Wells oval, bowling club and Australia Post sites, collectively bounded on the eastern 
side by Old Port Wakefield Road, on the northern side by Windmill Road and on the 
western side by Mallala-Two Wells and Port Wakefield Roads (Area).   

3. ZONING 

The eastern portion of the Area is zoned Town Centre and supports retail 
development. The western portion is zoned Community and does not. Rezoning may 
be required if retail development is sought outside of the Town Centre Zone, or if it is 
otherwise proposed to develop the land at substantial variance to the Development 
Plan. 

4. TENURE 

The land tenure characteristics dictate what processes and approvals will be required 
to enable a third party to acquire an interest in the land.  Most of the land is owned by 
the Crown and will require the Crown to make the land available.  
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4.1 Crown Land 

All of the relevant parcels are “dedicated” under the Crown Land Management 
Act 2009 for various purposes.  The Minister for Sustainability, Environment 
and Conservation (or a custodian Council) cannot grant an interest or rights to 
dedicated land if the grant would prevent the land being used for its dedicated 
purpose. The Minister has the power to amend or revoke a dedication if land is 
surplus Crown land. On revocation of a dedication land would revert to 
“unalienated Crown land”.   

That Minister would need to resume land from the Council’s custody in order to 
transfer to a third party, removing the “community land” status under the Local 
Government Act 1999. 

Disposal of the land must have been declared “surplus” by the government by 
reference to any government agency having any potential use or if is of 
strategic importance. Disposal would likely occur by way of public auction, 
public tender or other competitive process. Alternatively, the Minister may 
dispose to an adjacent owner or custodian (or former custodian) who made 
significant improvements to the land. 

4.2 Council Land 

The Council must revoke any community land status before it can dispose of 
the Council’s own land.  This involves public consultation and approval from the 
Minister for Local Government.  The Council can lease community land for up 
to 42 years, but the lease would require public consultation.  Management of 
the land would need to align with the relevant Community Land Management 
Plan (CLMP). Any CLMP could be amended, but would require public 
consultation. 

Disposal of the Council’s land would need to comply with the Council’s 
“Disposal of Surplus Land Policy”.  This Policy requires public consultation on 
the disposal.  Both the Council and the State have a duty to maximize the value 
obtained from the sale/disposal of community assets.  This is generally 
achieved by way of competitive sale or tender process. There is a risk in 
dealing exclusively with one party unless there is some unique characteristic 
that simply cannot be sufficiently met by any other party or sensitivities that 
prevent going to market.   

5. COMMERCIAL MECHANISMS 

As a threshold issue, the Council will need to decide whether it wants to play an active 
role in any development, or in facilitating any development, and if so, to what extent. 

Assuming the Council wants to take an active position, the potential commercial 
mechanisms to deliver the Project may include: 

a) Simple offer and sale to a developer 
b) Simple long-term ground lease to a developer 
c) Sale or lease with lease-back of tenancy for Council purposes 
d) Acquiring an option to purchase Crown land, and assignment of that option 
e) Joint venture with a developer 
f) Involvement of Renewal SA 
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6. TIMEFRAMES 

The length of time to deliver the project will depend upon the variables of the given 
parcel of land, commercial interests of the parties and attitude of the government, but it 
may take 2-3 years. 

7. NEXT STEPS 

Assuming it wishes to maintain an active involvement, the Council should consider 
taking the following steps: 

a) Communicating in writing to interested third parties that it will take a transparent 
and fair approach with all such parties.  This will promote probity. 

b) Seeking further detail from interested third parties about the specific landholdings 
required, size of landholdings required, intended uses and intended approximate 
price per square metre.  The Council can then better consider the level of 
commercial interest that exists. 

c) Making an initial approach to the Department of Environment, Water and Natural 
Resources (DEWNR) to determine the general appetite for disposal of Crown 
land. 

d) Considering whether the Project is confined to the release of a single landholding 
or extends to the master planning for the entire precinct. The latter is an 
opportunity to guide future development rather than react. 

e) Considering whether, given the information obtained to date, the Council wishes to 
proceed with the Project. 

f) Conducting an audit on other potential constraints on the land including rights and 
interests of tenants; and heritage, physical, native title or Aboriginal heritage 
constraints. 

g) Working with DEWNR to secure tenure of the land. 
h) Approaching the market regarding redevelopment of the land. 

 
If properly managed, all of the above steps can occur without committing the Council to 
the Project i.e. it would reserve the right to withdraw at any time. 
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By Email: RVeitch@apc.sa.gov.au 
Ref: PSP\M00291701F05144208.DOCX 
 
 
22 February 2018 
 
 
Adelaide Plains Council 
PO Box 18 
MALLALA SA 5502 
 
Attention: Mr Rob Veitch 
 

 

 
COMMERCIAL IN CONFIDENCE – SUBJECT TO LEGAL PROFESSIONAL PRIVILEGE 

 
Dear Rob   
 
Two Wells Main Street development - Advice 
 
I refer to our previous communications.  
 
On  21 November 2017, the Council resolved: 
 

‘that Council instructs the Chief Executive Officer to obtain legal advice which deals with 
commercial and legal considerations associated with the unlocking of Crown Land in the 
Two Wells main street to facilitate retail development and bring a report back to Council.’ 

  
You have instructed our firm to provide the advice requested.  
 
Background 
 
By way of background, the Council has been approached by a retail operator with an interest in 
establishing a supermarket in Two Wells. 
 
The operator has not articulated what sort of development is contemplated other than that it would 
contain a supermarket, with the option of other retail tenancies. No plans, concepts or other 
information has been provided.   
 
For its part, the Council recognises the growing need for a supermarket, and associated retail and 
commercial development, in Two Wells.  
 
You advise that, conceptually at least, the Council may be prepared to consider having a role in 
any development in so far as it may consider incorporating Council land or facilities within a 
development.  
 
Relevant land   
 
Your instructions were to consider the parcels of land situated generally to the north-west of the 
Two Wells oval, bowling club and Australia Post sites, which area is collectively bounded on the 
eastern side by Old Port Wakefield Road, on the northern side by Windmill Road and on the 
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western side by Mallala-Two Wells and Port Wakefield Roads.  Please find attached at 
Attachment A a table outlining the tenure characteristics for each parcel of land within this area. 
 
Most of the relevant land is Crown land under the care and control of the Council. However, there 
are also two parcels of Crown land under the care and control of a Crown agency (namely the 
Minister for Emergency Services and Chief Secretary of the State Administration Building), as well 
as three parcels of Council owned land. As to the latter, although the Council resolution only refers 
to Crown land, you have asked that our advice include the Council owned parcels.  
 
Some of the land is subject to existing leases or licences, which have expired (and continue on a 
holding over basis) or are about to expire.  
  
In terms of zoning, the eastern half of the subject area is zoned Town Centre, which zoning is 
conducive to retail development, whereas, the western half is zoned Community which is not. 
While we assume that any development is likely to be focused within the area zoned Town Centre, 
there is some prospect that other land may be rezoned.  
 
Issues and topics considered  
 
Given the project is at an embryonic stage, this advice is necessarily preliminary and general. 
 
We have structured the advice in three parts.  
 
Part 1 provides some general advice about the process and potential issues associated with 
“unlocking” Crown and Council owned land for the purposes of enabling private sector 
development.   
 
Part 2 provides some general guidance – and a suggested pathway – for the Council should it 
wish to proceed with the project.  
 
Part 3 provides some general comments about commercial considerations and the potential 
availability of an alternative mechanism.  
 
 
1. PART 1 – UNLOCKING PUBLIC LAND 

There are important legal and procedural requirements involved in making public land 
available to private entities for development.  While some of those issues are common to 
State and local government land, others are unique to each particular level of government.  

1.1 Crown land 

Most of the subject land is owned by the Crown.  Indeed, the project is probably 
unviable without the Crown agreeing to make land available. As such, it will be an 
important threshold matter to inquire into the Crown’s appetite to make land available 
and, if so, on what terms.  

Dedications 

All of the relevant parcels are “dedicated”1 under the Crown Land Management Act, 
2009 (CLM Act). As such, the land is “Crown land” within the meaning of, and 
subject to the requirements of, the CLM Act.  

                                                
1 Relevantly, the dedications are for “community” and “district council” purposes.  
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Section 18(6) of the CLM Act prevents the Minister2 from granting an interest or rights 
in relation to dedicated land if the grant would have the effect of preventing the land 
being used for its dedicated purpose.  

A similar prohibition also exists in relation to the Council, as the custodian of 
dedicated Crown land.  

As such, irrespective of whether it is intended to sell or lease dedicated Crown land 
to a private entity, it will be necessary for the relevant dedication/s to be amended or, 
more probably, revoked by the Minister.  This would be an administrative decision for 
the Minister to make having regard to the objects of the CLM Act. In reality, 
revocation would follow only after the government has made an initial decision to 
release the land as surplus Crown land.  

Resumption of land from the Council’s custody 

If the land is to be sold by a third party (as opposed to being made available via a 
long-term lease from the Council), then the Minister would also need to resume land 
from the Council’s custody. This would generally occur at the same time as 
dedications are revoked.  

Resumption of the land from the Council’s care and control would have the beneficial 
effect of releasing the land from its current status as “community land” within the 
meaning of the Local Government Act, 1999 (LG Act). This would be advantageous 
because the land would be freed of the relevant requirements under Chapter 11 of 
the LG Act, including the requirement that Council must manage land in accordance 
with a community land management plan.  Whereas, if a revocation is simply 
amended such that the land is left in the Council’s custody, it will continue to be 
“community land”. Equally, and importantly, if the Council proposes to acquire an 
interest in the land from the Crown, it should resolve to exclude the land from 
community land prior to acquiring the land.  

Disposal of unalienated Crown land  

On revocation of a dedication, the land reverts to “unalienated Crown land”.   

Disposal of unalienated Crown land occurs under Division 3 of Part 3 of the CLM Act. 

Importantly, the land must have been declared “surplus” by the government. This will 
generally be the subject of an internal process within State Government, to determine 
whether any government agency has any potential use of the land or whether the 
land has strategic importance.3   

Assuming the land is declared surplus, the Minister may then dispose of it. 

Generally, disposal of Crown land by transfer or grant of ownership will occur by 
public auction, public tender or other competitive process.4  

However, the Minister may choose a different process in certain circumstances 
including relevantly: 

                                                
2 The Minister for Sustainability, Environment and Conservation, the Hon. Ian Hunter MLC 
3 See Premier and Cabinet Circular 114, and the letter of advice from Minister Brock dated 24 January 2018. 
4 CLM Act, section25(1) 
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 where the land is disposed of to the owner of the adjacent land, to be merged 
with the adjacent land; or  

 where the land is disposed of to the custodian, or former custodian, of the 
land and that custodian or former custodian has constructed or made 
significant improvements on the land.  

Thus, it may be useful – indeed important in our view – to initiate an initial discussion 
with the Department of Environment, Water and Natural Resources (DEWNR) (which 
administers the CLM Act) to explore whether the Crown has an appetite to dispose of 
the land at all and, if so, with whom it would prefer to deal (i.e. Council or direct with 
the private sector), on what terms and via what process (e.g. direct or via Renewal 
SA).   This is discussed further below in Part 2.  

1.2 Council land  

There are three parcels of Council owned land within the area of interest, although it 
remains unclear whether the developer has this land in mind. 

This land is currently “community land” which is subject to the LG Act.  

Disposal by sale 

The Council cannot dispose of community land without first revoking its community 
land status.  That process is governed by section 194 of the LG Act, and requires 
public consultation and Ministerial5 approval. 

Relevant to that process, the Council will need to provide details of any State 
Government assistance used to acquire the land, and how the Council proposes to 
use the proceeds of any sale.  

Disposal by lease 

Alternatively if, rather than selling the land, the Council proposes to grant a lease, 
section 202 provides that a lease cannot exceed 42 years.   

Any proposed lease of that duration will be subject to public consultation.  

Further, there is an overriding obligation on the Council to manage land in 
accordance with the community land management plan for the land. While we have 
not reviewed the CLMP for the purposes of this advice, we assume it would not 
envisage the grant of a long term lease to facilitate construction of a supermarket. As 
such, before being in a position to lawfully grant a lease to a potential developer 
(should that be the preferred mechanism), the Council would need to amend its 
CLMP to ensure consistency.  

Amendment of a CLMP is subject to the requirements of section 196 of the LG Act, 
including public consultation.  

 

 

                                                
5 The relevant Minister for that purpose is the Minister for Local Government, the Hon Geoff Brock MP. 
However, all Ministerial functions under Chapter 11 have been conferred to the Minister for Planning by 
instrument dated 22 May 2014 under section 6 of the Administrative Arrangements Act 1994.  
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Disposal of surplus land policy 

Assuming community land status has been revoked, disposal of surplus land should 
occur in accordance with the Council’s policy under section 49.6  

While we have not reviewed that policy in detail, on first glance its application does 
not appear to be straightforward.  

The substantive clause, clause 4.2, provides as follows: 

4.2 Policy 
 
Where Council believes that, following public consultation: 
 

 that public land in Council’s ownership may be surplus to community 
requirements; 
 

 that the land provides no community benefit;  
 

 that holding the land is inefficient use of community assets.  
 
A report will be presented to Council for authority to implement public 
consultation in accordance with Council’s Public Consultation Policy.  
 
After public notification and consultation with the community and compliance 
with Section 194 of the Local Government Act 1999, Council may dispose of 
the land.  
 
The proceeds from the sale of any land under the provisions of Section 194 of 
the Local Government Act 1999, subject to compliance with all legal 
requirements thereof, shall, unless otherwise determined as a purpose for the 
sale, be placed in a Land Disposal Reserve Fund.  
 
Council will at the Third Quarter Budget Review of each year determine any 
balance of this fund to be used to reduce loan borrowings. 

 
Thus, it would seem that public consultation is required upfront, and prior to the 
Council forming the view that land should be sold. Presumably, that consultation 
would address the three criteria for sale which follow in the dot points in the first 
paragraph. 

The policy is also not clear as to whether all three dot points need to be satisfied, or 
whether satisfaction of any one or more will suffice.  

The second paragraph in the clause 4.2 refers to section 194 of the LG Act, which 
section also requires public consultation in accordance with the Council’s public 
consultation policy. It is unclear whether this envisages a second (i.e. separate) 
round of consultation on the proposed sale (including the proposed sale itself, as 
opposed to preliminary matters of the use and strategic importance of the land), or 
whether one round of consultation may suffice for both purposes.  This may require 
further consideration in due course.  

                                                
6 The policy we have viewed on the Council’s website is “Disposal of Surplus Land Policy V1.1” dated 2010 

Special Council Meeting Page 28 of 39 26 February 2018



 
- 6 - 

22 February 2018 
 
 
 

PSP\M00291701F05144208.DOCX 
 

1.3 Probity considerations 

From a general probity perspective, it is important to note that in its capacity as 
custodian of community land and assets, the Council needs to be mindful of its over-
riding duty to the community to maximise the value obtained from the sale or disposal 
of community assets. As mentioned above the State is also subject to a similar duty. 

Generally, maximum value for an asset will be achieved via a competitive sale or 
tender process. That being so, the Council should be mindful of the inherent risk if it 
was it to deal exclusively with a single retail operator, developer or consortium of 
developers without justification.  

Sometimes, government (local or State) can justify dealing on an exclusive basis with 
one commercial operator or entity. Usually, this will be when a person comes forward 
with a unique offering or proposition which can’t be offered or matched by others, or 
which has particular sensitivity around it such that to go to the market would or may 
irrevocably compromise its inherent uniqueness or value. For example, a developer 
who owns immediately adjoining land to a site may be able to offer the community a 
better development outcome by aggregating sites, which may not be possible by a 
“stand-alone” development.  

While we are not privy to all of the information provided to the Council, on the face of 
it the retail operator who has approached the Council is not proposing anything 
unique or special. Stripped bare, the approach appears to be little more than asking 
the question “Can the Council please assist in making land available for construction 
of a supermarket?”!  

To our mind, this falls well short of providing justification for the Council to continue to 
deal with that entity on an exclusive basis. Rather, if it wishes to proceed with the 
project, the Council should approach the matter on the basis that all other things 
being equal, any offer of land to the market will be on an open and competitive basis. 
Our strong recommendation would be to communicate this in writing to Metcash as 
soon as possible (see below).  

Put differently, if Council proceeded to make land available to one retail operator via 
a non-transparent process, it could expect commercial competitors (for example, 
Coles, Woolworths and Aldi in the supermarket space) to be aggrieved which, in a 
worse-case scenario, could attract legal challenge.7  

1.4 Other issues  

Before approaching the market it will also be important to understand whether there 
are any obvious constraints on potential development of the land. Those constraints 
may include (but are not necessarily limited to) the following:  

1.4.1 rights of existing tenants under any lease or licence with the Council 
(including potential relocation on a temporary or permanent basis, and 
whether this may give rise to political interference from existing tenants who 
are opposed to being relocated);8 

                                                
7 As a recent example, you would be aware of the high profile litigation involving the State government’s 
deal to sell land at Gillman to a consortium of developers without going through a neutral and competitive 
process, which litigation went as far as an application for leave to appeal to the High Court of Australia.  
8 This will be important to determine because if there are enduring third party rights, these will need to be 
managed “politically”, if not legally, by the Council.  
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1.4.2 whether the Council has appetite to include Council land and facilities within 
a development, and what other outcomes the Council is seeking from the 
process;  

1.4.3 rights and appetite of other existing tenants or occupants (e.g. CFS and 
SAPOL) if those sites are to be included in any development; 

1.4.4 heritage considerations, if heritage listed buildings are to be included; 

1.4.5 reviewing (and potentially amending) the Council’s Development Plan to 
ensure that it is consistent with desired outcomes;  

1.4.6 physical constraints, for example, underground services, key infrastructure, 
unregistered easements, site contamination and so forth; 

1.5 Native title considerations & Aboriginal heritage 

In relation to native title considerations, the area is subject to the Kaurna native title 
claim which we understand has recently been settled.  It is our understanding that 
these parcels of land may no longer be pursued by the claimant group. 

We also note that by Gazette Notice on 27 March 1969 (p929), the site of the two 
Aboriginal Wells was declared to be a historic reserve under the repealed Aboriginal 
and Historic Relics Preservation Act, 1965. While we have not undertaken further 
enquiries, it is likely that upon repeal of that Act, the relevant sites were entered in 
the Register of Aboriginal Sites and Objects under the Aboriginal Heritage Act 1988, 
which replaced it. As such, the sites are likely protected under the Aboriginal Heritage 
Act, 1998.   

 
2. PART 2 – PATHWAY  

In our view, should the Council resolve to continue with the process, the following would 
seem to be a logical sequence in which to proceed.  
 
2.1 Response to interested third parties – establishing a framework 

The Council should respond to any interested third party thanking it for the enquiry, 
and making it clear that while the Council is interested in exploring the potential for 
retail development in Two Wells, there can be no guarantees about the process or 
outcomes. We can provide appropriate wording for a letter if necessary.  

This sort of letter is important for several reasons. First, from a probity point of view, it 
is designed to manage third party’s expectations, so that it doesn’t assume the 
Council is prepared or able to deal with it exclusively. Second, it may help to 
demonstrate that the Council has established a level playing field from the outset in 
the event that someone aggrieved with the process was to scrutinise, or criticise, it 
down the track.  

2.2 Request for further information  

As mentioned above, the developer’s approach contains little, if any, detail about 
what they have in mind in terms of things such as particular land parcels they are 
interested in, preferred location for a retail development, minimum size of land they 
require for a development, likely layout and configuration of development, ideal 
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development outcomes or an approximate price per square metre they are prepared 
to pay for land.  

It will be important to clarify at an early stage what the developer has in mind, for at 
least the following reasons.  

First, it will be important when approaching DEWNR to be able to point to something 
relatively concrete in terms of the private sector’s interest in land including the area of 
land they are most interested in, what sort of development is contemplated, basic 
financial modelling, approximately how much they may be prepared to pay per 
square metre and so forth. I note this is consistent with recent advice received from 
Minister Brock in his letter of 24 January 2018. 

Second, this detail will be important to enable the elected members to make an 
informed decision about whether they are keen to proceed at all and, if so, whether 
they are happy to commit further resources into more detailed investigations as well 
as what sort of outcomes they would like to achieve from any redevelopment (see 
para 2.5 below).  

To our way of thinking, this request could be part of a substantive response to an 
interested third party which, again, can make it clear there should be no expectations 
if it chooses to respond with further detail.  

2.3 Initial approach to Crown Lands (DEWNR) 

Once the Council has a better understanding of what an interested third party has in 
mind, the next stage would be to make an initial approach to the Crown Lands 
section within DEWNR to test the government’s appetite for making the land 
available and, if so, what we can expect in terms of process, timing, price and other 
parameters.   

This is likely to trigger an internal process within Government, by which Crown Lands 
will give other agencies the opportunity to identify if the land has strategic value or 
importance for the state such that it shouldn’t be disposed of.  

Our firm can assist with that approach, if necessary, including elevating the 
discussion to senior people within DEWNR if necessary.  

An issue for further consideration will be whether DEWNR is prepared to give an “in 
principle” indication of whether the land may be available without a formal Council 
resolution to proceed, and without detailed information about other matters such as 
native title and the like, or whether it will want those investigations to have occurred.  
Depending on its response, it may be that other steps (e.g. 2.4 below) are brought 
forward. 

A potential risk, of course, is that Renewal SA becomes aware of the project and 
wishes to assume control on behalf of government. That risk cannot really be 
managed or avoided. It may be that the project can still occur under Renewal SA’s 
management, albeit the Council would have diminished control. Having said this, if 
the Council’s land and facilities are potentially involved in the project, then hopefully it 
could either steer the project away from Renewal SA (politically) or at least maintain 
a seat at the negotiating table.  

A potential advantage with the Crown dealing through the Council is that there would 
be opportunity for the Council to pool its land, or to be involved in other ways that 
may provide the opportunity for a better, more holistic, development outcome.  In that 
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regard, if the Council is keen to maintain an involvement and a level of control, a 
master-planning exercise may become important.  

2.4 Master planning exercise 

Assuming the Crown is potentially open to making land available, we assume there 
will be some advantage in the Council undertaking a master-planning exercise to 
inform further decision-making about the potential pros and cons of the Council 
contributing land or being involved in the project in other ways.  

As mentioned above, it may be that there is advantage in bringing forward this step. 
Alternatively, you may feel more comfortable seeking a Council resolution before 
committing resources to a master-planning process. 

2.5 Council report proposing pathway  

Following steps 2.1-2.3 (and possibly 2.4) above, it would probably be an appropriate 
time to present a more detailed report back to the Council with the results of the initial 
investigations, and to seek early feedback about whether the Council wishes to 
continue with the project and if so, what role it wishes to play, what level of resources 
it is prepared to commit to further investigations, and its key desired outcomes. 

In our view, it will be important to clarify key issues and outcomes from the elected 
members’ perspective before any formal approach can be made to the market.  

As part of this reporting cycle, Council administration might be expected to provide 
advice to the Council about what the relevant steps and pathway should it resolve to 
proceed. Those steps are likely to be: 

2.5.1 a further response to any interested third party thanking it for its involvement 
to date, and informing it about how the Council proposes to manage the 
process from here; 

2.5.2 undertaking other investigations as necessary to determine if there are any 
other potential “show-stoppers” (e.g. native title), and as may be necessary 
to put a formal case to DEWNR to secure the land; 

2.5.3 putting a formal case to DEWNR to secure the land (including revoking 
dedications, resuming land from Council control etc); 

2.5.4 assuming land can be secured from the Crown, and if Council land is to be 
involved in the project, mapping out the Council’s processes including: 

2.5.4.1 public consultation 

2.5.4.2 revocation of community land status 

2.5.4.3 further elected member involvement (e.g. workshop) to determine 
content of EOI approach, including mandatory and/or desirable 
outcomes  

2.5.4.4 approaching the market via an expression of interest process  

It is envisaged that expression of interest process would be open and transparent, 
inviting any interested developer to submit a proposal having regard to any 
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mandatory and/or desired outcomes as expressed in the Expression of Interest 
document. 

Evaluation of the responses (which may well include a more formal proposition from 
an interested third party) would then follow, and this would be important juncture at 
which the Council could decide, finally, whether it wishes to proceed and, if so, what 
is its preferred mechanism from a commercial perspective.  

 
 

3. PART 3 – GENERAL COMMENTS 

3.1 Commercial considerations 

Without a more detailed understanding of various factors as discussed above, it 
would be premature to determine or advise on a preferred commercial model, or 
even potential pros and cons of each. However, this can be the subject of further 
more detailed advice at the relevant time in the life of the project.  

Suffice to say, there are likely to be various models that may be considered including, 
for example: 

 a simple offer to sell land to a developer; 
 

 a simple long-term ground lease to a developer; 
 
 sale or lease with a potential lease-back of a tenancy or space within a 

redevelopment for council purposes; 
 

 acquiring an option to purchase Crown land, and then assigning that option 
(which would reduce any risk associated with purchasing land); 

 
 a joint-venture arrangement whereby the Council undertakes a development in 

conjunction with a developer. 
 

3.2 Alternative mechanism?  

You have also asked for our comments on a legal opinion provided by Mr Jamie 
Botten to the Hickinbotham Group about potential use of the Urban Renewal Act 
1995 (UR Act) to facilitate a development in the town centre.  

While there was nothing in the advice that we would disagree with, by the same 
token, the advice was pitched at a high level as to make it of limited assistance in our 
respectful view. It is one thing to describe various powers granted to Renewal SA 
(such as the power to compulsorily acquire land and to establish a planning 
“precinct”) which may theoretically be deployed to assist; it is another thing entirely as 
to whether the relevant agency would be prepared to exercise those powers in a 
particular case. For example, I would suggest that it is quite unlikely that Renewal SA 
would compulsorily acquire Council owned land for the purposes of the project. 
Equally, I am not aware of any declared planning precinct, and I suggest that this too 
is an unlikely scenario. 

Unfortunately perhaps, in our view there is unlikely to be any “silver bullet” to avoid 
the State Government and Council from having to follow the ordinary statutory steps 
and processes described above. 
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Those steps are enshrined in legislation and policy with a view to bringing 
transparency and accountability to any process involving the disposal of public land 
or assets.  

Further, in our experience and estimation, the establishment of a supermarket in Two 
Wells is unlikely to be a development of such strategic importance to the State that it 
is prepared to pass specific legislation, or to take other steps, to bypass existing 
statutory processes and steps.   

Having said this, Renewal SA may certainly play a constructive role within State 
Government to assist bringing surplus land to the market, for example, by facilitating 
discussions between internal “stakeholders”, by providing “expert advice” within 
government on matters of valuation or market insight, and so forth. However, as we 
see it, that role would be administrative and “informal” in nature, as distinct from it 
coming in over the top and bypassing the ordinary statutory steps and processes.  

 

Please let me know if you require any further assistance with this matter. 

 
Yours faithfully 
Norman Waterhouse 
 
 
 
 
Peter Psaltis 
Principal 
Direct Line: (08) 8210 1297 
e-mail: ppsaltis@normans.com.au 
 
Encl:  Attachment A  
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Adelaide Plains Council – Two Wells Main Street Development – Advice 

TABLE OF CROWN LAND AND FEE SIMPLE LAND 

 

Title 

Reference 

Estate 

Type 

Owner / 

Registered 

Proprietor 

Custodian Description 

of Land 

Land 

Dedication 

Lease / Licence Community 

land 

CR 5984/730 Crown 

Land 

The Crown The District 

Council of 

Mallala 

Section 180 Community 

Purposes  

Community Facilities User Agreement 

- Between the District Council of Mallala 

and the Adelaide Plains Kennel & Dog 

Obedience Club Incorporated. The 

premises is the portion of the land 

comprised in CT Part CR 5755/736 (now 

cancelled) Section 180, Hd Pt Gawler, 

marked “A” on the plan (attached to the 

Agreement) known as Adelaide Plains 

Kennel & Dog Obedience Club Old Port 

Wakefield Road, Two Wells SA and the 

permitted use is sporting and 

recreational purposes. 

Community 

Land –under 

the care and 

control of the 

Adelaide Plains 

Council. 

CR 5755/739 Crown 

Land 

The Crown The District 

Council of 

Mallala 

Sections 

713, 714, 

715 and 

716 

District 

Council 

Purposes  

Memorandum of Lease – Between the 

District Council of Mallala as the lessor 

and Two Wells Trotting Trainers 

Association as the lessee. The land 

Community 

Land –under 

the care and 

control of the 
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subject to the lease is section 716, 

Hundred of Port Gawler Township of the 

Two Wells and the use of the land is for 

sporting and recreational purposes. 

Adelaide Plains 

Council. 

CR 5984/728 Crown 

Land 

The Crown Adelaide 

Plains 

Council 

Allotment 

51 

Deposited 

Plan 73399 

Community 

Purposes  

Community Facilities User Agreement 

- Between the District Council of Mallala 

and Scouts Australia (S.A. Branch). The 

premises is the portion of the land 

comprised in CT Volume Part of CR 

5755/736 (now cancelled) Section 818 

marked “A” on the plan (attached to the 

Agreement) known as Two Wells Scouts 

Hall, Corner of Old Port Wakefield Road 

and Wells Road, Two Wells SA and the 

permitted use of the land is for 

administrative and recreational use. 

 

Community 

Land – under 

the care and 

control of the 

Adelaide Plains 

Council. 

CR 5984/729 Crown 

Land 

The Crown Adelaide 

Plains 

Council 

Allotment 

53 

Deposited 

Plan 73399 

Community 

Purposes 

Nil Community 

Land –under 

the care and 

control of the 

Adelaide Plains 

Council. 
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CR 5753/833 Crown 

Land 

The Crown Chief 

Secretary 

Section 717 Police 

Purposes 

Nil Not Community 

Land 

CR 5984/727 Crown 

Land 

The Crown Minister for 

Emergency 

Services 

Allotment 

52 

Deposited 

Plan 73399 

Emergency 

Services 

Purposes 

Nil Not Community 

Land 

CT 5724/124 Fee 

Simple 

Adelaide 

Plains 

Council 

- Section 817 - Memorandum of Lease between the 

District Council of Mallala and Two Wells 

RSA. The land is CT 5724/124 PL 

H140800 and the premises is Old Two 

Wells Youth Recreation Centre (Building 

Only), Old Port Wakefield Road, Two 

Wells SA. 

Community 

Land 

CT 5813/134 Fee 

Simple 

Adelaide 

Plains 

Council 

- Section 820 - Nil Community 

Land 

CT 5683/35 Fee 

Simple 

Adelaide 

Plains 

Council 

- Allotment 

352 Filed 

Plan 

174819 

- Nil Community 

Land 
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