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OVERVIEW 


Purpose 


The purpose of this report is to provide Council with the outcome of a recent Ombudsman SA (the 


Ombudsman) investigation. 


Background 


On 18 March 2019, the Ombudsman’s office contacted Council in relation to a complaint referred from 


the Independent Commissioner Against Corruption (ICAC). The complaint, made by Mr Neil Slater in 


his capacity as President of Adelaide Plains Ratepayers and Residents Association, related to “the 


process by which Councillor Marcus Strudwicke was appointed to the position of Deputy Mayor on 21 


November 2018”. 


The complaint was subject to strict confidentiality obligations imposed by the ICAC. Initially, only 


Council’s Chief Executive Officer (CEO) was aware of the complaint.  


Discussion 


Investigation  


The Ombudsman conducted a preliminary investigation of the complaint under section 18(1) of the 


Ombudsman Act 1972. To assist with the investigation, the Ombudsman sought a response from 


Council. After obtaining specific authorisation from the Ombudsman, the CEO was able to involve 


Council’s General Manager – Governance and Communications to assist with responding to the 


investigation.  


Following an assessment of the complaint, the Ombudsman, by letter dated 12 April 2019, advised Mr 


Slater (and Council’s CEO) of the outcome of the investigation:- 


“I have not identified any errors or acts contrary to the Local Government Act or to the 


Regulations in relation to the appointment of Cr Strudwicke to the role of Deputy Mayor. 


Further, I have no evidence that Mayor Wasley committed misconduct and/or 


maladministration in public administration pursuant to section 5 of the ICAC Act. Accordingly, 


I do not consider that further investigation of your complaint by my Office is necessary or 


justifiable.” 
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Public Disclosure 


The Ombudsman determined that “…there is a public interest in disclosure of my decisions under the 


Ombudsman Act. Therefore, once I have closed the file, I authorise disclosure of this letter by you and 


by the council as you both see fit.”  


Earlier today (23 April 2019), via telephone and a subsequent email (Attachment 1), the Ombudsman’s 


office advised Council’s CEO that the matter has now been finalised and that the file is closed.  


Given the attention (and Council resources) that this matter has attracted during the early months of 


the term of the new Council, it is in the public interest to disclose the outcome of the Ombudsman’s 


investigation. Accordingly, a copy of the Ombudsman’s letter dated 12 April 2019 is attached to this 


report (Attachment 2). 


Summary 


This report, and the Ombudsman’s letter of outcome, is provided to Council (and the public) by way of 


information and in the interest of open, accountable and transparent governance. 


 


RECOMMENDATION 


“that Council, having considered Item 15.9 – Ombudsman SA – Outcome of Investigation – 


Appointment of Deputy Mayor, dated 23 April 2019, receives and notes the report.” 


 


______________________________________________________________________ 


Attachments 


1. Email from the Ombudsman’s office dated 23 April 2019. 


2. Letter from the Ombudsman SA dated 12 April 2019. 


 


References 


Legislation 


Ombudsman Act 1972 


Independent Commissioner Against Corruption Act 2012 


 


Council Policies/Plans 


Nil 
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From: Wishart, Sarah (OMB) <Wishart.Sarah@ombudsman.sa.gov.au>
Sent: Tuesday, 23 April 2019 2:44 PM
To: James Miller
Cc: Sheree Schenk
Subject: TRIM:  2019/02418


Dear Mr Miller,  
Further to our telephone conversation today, I confirm that the above matter has now been finalised and that the file is 
closed.  
As such, in accordance with the A/Deputy Ombudsman’s letter to Mr Slater dated 12 April 2019, the council is able to 
disclose this letter as it sees fit.  
Yours sincerely,  
Sarah Wishart | Legal Officer (Investigations) 
Ombudsman SA 
Level 5, 91 King William Street, Adelaide SA 5000 
T 08 8226 8699 | F 08 8226 8602 | Toll free 1800 182 150 | E wishart.sarah@ombudsman.sa.gov.au 
Ombudsman disclaimer 
The information in this email is confidential. It is intended solely for the addressee.  
Any unauthorised disclosure of the contents of this email by the addressee or another person who gains access to this email, may be an offence under section 26 of the 
Ombudsman Act 1972. 
 
______________________________________________________________________ 
This email has been scanned by the Symantec Email Security.cloud service. 
For more information please visit http://www.symanteccloud.com 
______________________________________________________________________ 
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OmbudsmanSA


Enquiries: Ms Sarah Wishart


Telephone: (08) 8226 8699
Ombudsman reference: 2019/02418


ICAC reference; 2019/002442


Mr Neil Slater
President
Adelaide Plains Ratepayers and Residents Association
By email: mnslater41@gmail.com


Dear Mr Slater


Investigation in response to a referral from the Commissioner pursuant to section 24(2)(a) of
the Independent Commissioner Against Corruption Act 2012 (ICACAct)


I refer to my letter dated 18 March 2019.


You complained about the conduct of Mayor Mark Wasley of the Adelaide Plains Council (the
council) and the process by which the council appointed Councillor Marcus Strudwicke as the
Deputy Mayor.


As I advised you in my letter dated 18 March 2019, the Independent Commissioner Against
Corruption (the Commissioner) referred the matter to my Office for consideration.


A matter referred to the Ombudsman by the Commissioner is dealt with under the
Ombudsman Act 1972 as if a complaint had been made under the Ombudsman Act.1


I have now conducted a preliminary investigation of your complaint.


My preliminary investigation


In my preliminary investigation, my Office:
• assessed the information provided by you
• obtained a response from the council
• considered the Local Government Act 1999 and the Local Government (Procedures at


Meetings) Regulations 2013 (the Regulations)
• prepared this letter to you.


My assessment of your complaint


You alleged that:


1. Mayor Wasley improperly cast a deliberative vote to appoint the Deputy Mayor at a
council meeting on 21 November 2018, and


1 Ombudsman Act 1972, section 14B.
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2. the process by which the council appointed Cr Strudwicke to the Deputy Mayor position
was improper as it involved drawing names from a hat and voting on a motion while the
council meeting was suspended.


I understand that during the council meeting the following occurred:
• a motion was passed to suspend the meeting for the purposes of appointing a Deputy


Mayor
• Councillor Terry-Anne Keen and Cr Strudwicke both received five votes for the position


of Deputy Mayor
• Mayor Wasley had voted for Cr Strudwicke to be appointed as the Deputy Mayor
• Mayor Wasley place the names of Cr Strudwicke and Councillor Keen into a hat and


stated that the first drawn name would be eliminated, meaning the name left in the hat
would be appointed as the Deputy Mayor


• following that process, Cr Strudwicke was appointed as the Deputy Mayor by a formal
resultion of the council.


You have submitted that Mayor Wasley's conduct was improper for the following reasons:


1. Regulation 20(3)(b)(ii) provides that while a meeting is suspended, 'no act or
discussion will have any status or significance'. Further, regulation 20(3)(b)(iii) states
that 'no motion may be moved, seconded, amended or voted on, other than a motion
that the period of suspension should be brought to an end'.


2. Regulation 27(3) only permits for a presiding member to cast a deliberative vote in
committee meetings.


3. 'First past the post' should have applied. You referenced the minutes of the council's
meeting on 25 November 2013 where a similar vote occurred and 'first past the post'
was deemed the correct process, which was at the time supported by legal advice.


4. The Council's 'Decision Making Structure' document states that 'the Mayor does not
vote on motions at the meeting, however when the vote is tied the Mayor has a
casting vote'. As the vote was not tied, the Mayor should not have cast a vote.


I have carefully considered the events that occurred in relation to the appointment of Cr
Strudwicke as the Deputy Mayor of the council. I have also carefully considered your
submissions above. Having done so, I have determined that further investigation of your
complaint is not necessary or justified in the circumstances. I explain how I arrived at this
decision below.


Sections 51 (3) and 51 (4) of the Local Government Act provide that the council may resolve to
have a Deputy Mayor and, if it does, that the Deputy Mayor 'will be chosen by the members
of the council from amongst their own number'.


Section 51 (8) of the Local Government Act states:


If a person is to be chosen by the members of the council to fill an office under this section and
the votes for two or more candidates for the office are equal, lots must be drawn to determine
which candidate or candidates will be excluded.


In accordance with the above provisions, all of the elected members, including the Mayor, are
to choose the member to fulfil the role of Deputy Mayor. There is no requirement that the
person to be appointed to the role is 'chosen' during the council meeting. As such, it appears
that the suspension of the council meeting for the council members to conduct an indicative
vote for their preferred candidate for the Deputy Mayor position was not contrary to the Local
Government Act or to the Regulations. Further, given section 51(8) of the Local Government
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Act, when the votes for Cr Keen and Cr Strudwicke were equal, it was appropriate that Mayor
Wasley drew a name to determine which candidate was to be excluded.


A resolution of the council was only required to appoint Cr Strudwicke to the role, not to
choose the candidate for the role. Once the council members had undertaken an indicative
voting process while the council meeting was suspended, Cr Strudwicke was appropriately
appointed to the role by formal resolution of the council during the council meeting.


I note your submission above that the Mayor should not cast a vote at council meetings. In
accordance with section 86(6) of the Local Government Act the Mayor does not have a
deliberative vote in a 'question arising for decision at the meeting'. However, given that the
meeting procedures were suspended under Regulation 20 the vote was not a 'question
arising for decision at the meeting' for the purposes of section 86 of the Local Government
Act. I further note that Mayor Wasley did not vote when the council resolved, at the council
meeting, to appoint Cr Strudwicke to the position of Deputy Mayor.


I further note your submission above that Regulation 20(3)(b)(ii) provides that while a
meeting is suspended, 'no act or discussion will have any status or significance', and
Regulation 20(3)(b)(iii) states that 'no motion may be moved, seconded, amended or voted
on, other than a motion that the period of suspension should be brought to an end'. Given
that the meeting was suspended when the elected members chose Cr Strudwicke for the role
of Deputy Mayor, the Regulations do not apply during that time.


I also note that you submitted that 'first past the post' was, in 2013, deemed as being the
correct process and should have applied on this occasion.


I understand that councils generally use three methods of appointing a Deputy Mayor,
namely:
1. by resolution,
2. by indicative vote and subsequent resolution, or
3. by an election process determined by the council (ie 'first past the post' or


'preferential').


All three processes are permitted and all are commonly used by councils in South Australia.
The Local Government Association of South Australia recommends that a simple resolution
process be used when there is only one candidate, an indicative ballot and subsequent
resolution process be used when there are between one and two candidates, and an election
and subsequent resolution process be used when there are more than two candidates.


Outcome of my enquiries


Given the above, and on the basis of the evidence available, I have not identified any errors
or acts contrary to the Local Government Act or to the Regulations in relation to the
appointment of Cr Strudwicke to the role of Deputy Mayor. Further, I have no evidence that
Mayor Wasley committed misconduct and/or maladministration in public administration
pursuant to section 5 of the ICAC Act. Accordingly, I do not consider that further investigation
of your complaint by my Office is necessary or justifiable.


I intend to end my consideration of your complaint, unless you are able to identify an error in
my assessment of the matter. If you think you are able to identify such an error, I ask you to
contact my Office by 24 April 2019 with your reasoning. If you do not contact my Office within
that time, I will close the file.


Please note that there are strict confidentiality obligations related to matters referred to my
Office by ICAC.
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Section 54 of the Independent Commissioner Against Corruption Act 2012 (ICAC Act)
prohibits disclosure of certain information. It provides:


54-Confidentiality


(1) Except as required or authorised by this Act or by the Commissioner, a person who is or
has been engaged in the administration of this Act must not, directly or indirectly, disclose
information in relation to or connected with a matter that forms or is the subject of a
complaint, report, assessment, investigation, referral or evaluation under this Act.


Maximum penalty: $2 500 or imprisonment for 6 months.


(2) Despite subsection (1), a person engaged in the administration of this Act may disclose
information-
(a) for the purposes of the administration or enforcement of this Act; or
(b) for the purposes of referring a matter in accordance with this Act to a law


enforcement agency, inquiry agency, public authority or public officer; or
(c) for the purposes of a criminal proceeding or a proceeding for the imposition of a


penalty; or
(d) for the performance of the functions of the Office or the Commissioner under


another Act; or
(e) as otherwise required or authorised by this or another Act.


(3) A person who receives information knowing that the information is connected with a
matter that forms or is the subject of a complaint, report, assessment, investigation,
referral or evaluation under this Act must not disclose that information unless-
(a) the person is authorised in writing by the Commissioner or by a person approved by


the Commissioner under this section to give an authorisation; or
(b) the disclosure of that information is for the purpose of-


(i) dealing with a matter referred under this Act by the Commissioner or the
Office; or


(ii) a criminal proceeding, a proceeding for the imposition of a penalty or
disciplinary action; or


(iii) a person obtaining legal advice or legal representation or for the purposes of
determining whether a person is entitled to an indemnity for legal costs; or


(iv) a person obtaining medical or psychological assistance from a medical
practitioner or psychologist; or


(c) the information relates to the person and is disclosed by the person to a close family
member of the person.


Maximum penalty: $2 500 or imprisonment for 6 months.


(4) For the purposes of subsection (3)(c), a person is a close family member of another
person if-
(a)1 is a spouse of the other or is in a close personal relationship with the other; or
(b) 1 is a parent or grandparent of the other (whether by blood or by marriage); or
(c) 1 is a brother or sister of the other (whether by blood or by marriage); or
(d) 1 is a guardian or carer of the other.


Section 56 of the ICAC Act prohibits publication of certain information. It provides:


56-Publication of information and evidence


A person must not, except as authorised by the Commissioner or a court hearing proceedings
for an offence against this Act, publish, or cause to be published-


(a) information tending to suggest that a particular person is, has been, may be, or
may have been, the subject of a complaint, report, assessment, investigation or
referral under this Act; or


(b) information that might enable a person who has made a complaint or report under
this Act to be identified or located; or


Ordinary Council Meeting 7 of 8 23 April 2019







Page5


(c) the fact that a person has made or may be about to make a complaint or report
under this Act; or


(d) information that might enable a person who has given or may be about to give
information or other evidence under this Act to be identified or located; or


(e) the fact that a person has given or may be about to give information or other
evidence under this Act; or


(f) any other information or evidence publication of which is prohibited by the
Commissioner.


Maximum penalty:


(a) in the case of a body corporate-$150 000;


(b) in the case of a natural person-$30 000.


In addition, the Ombudsman Act imposes certain obligations2 on my Office and others,
including complainants and officers in a council, to keep information about my assessment
confidential.


However, if I consider that disclosure of that information is in the public interest, then I may
authorise or require its disclosure.


In my opinion, there is a public interest in disclosure of my decisions under the Ombudsman
Act. Therefore, once I have closed the file, I authorise disclosure of this letter by you and by
the council as you both see fit.


I have sent a copy of this letter to the council.


I intend to send a copy of this letter to the Commissioner once the file has been closed.


Yours sincerely


Steven Strelan
A / DEPUTY SA OMBUDSMAN


12 April 2019


Cc Mr James Miller
Chief Executive Officer
Adelaide Plains Council
By email: jcmiller@apc.sa.gov.au


2 Ombudsman Act 1972, section 26.
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